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CURRENT TOPICS 


Mr. Justice Lewis 

Lewis, J., who died on 15th March, was born in 1881. 
His career at the Bar and on the Bench was one of 
great distinction. He entered Thomas Inskip’s chambers on 
his return from service as a captain in the Glamorganshire 
Yeomanry after the 1914-18 war, and his practice soon 
became substantial. Later he became Chancellor of the 
Dioceses of Llandaff, Monmouth, Manchester and Blackburn. 
He succeeded the late H. M. Giveen as Junior Common Law 
Counsel to the Treasury and was appointed to the Bench in 
1935, during Lord Maugham’s Chancellorship, on the death 
of Avory, J. In 1946 he was appointed Chairman of 
the committee set up to inquire into the court martial system. 
He was a Fellow of Eton and an honorary Fellow of University 
College, Oxford, where he was educated. Lewis, J., 
was a man of commanding height and presence, being in both 
his appearance and reality the embodiment of justice. 


Sir Joshua Scholefield, K.C. 


SOLIcITORS will be sorry to hear of the death of Sir JosHuA 
SCHOLEFIELD, K.C., on 11th March. He was one of the many 
who, having qualified as a solicitor, later migrated to the 
other branch of the legal profession, with distinguished results. 
He was, perhaps, best known as joint editor of the seventh to 
eleventh editions of Lumley’s ‘“‘ Public Health” and editor of 
the ‘‘ Encyclopedia of Local Government Law.’’ Among offices 
which he held are the Recordership of Middlesbrough (1929 
to 1947), Presidency of the London Passenger Transport 
Arbitration Tribunal (1936) and Chairmanship of the Railway 
Assessment Authority (1930 to 1950). He was called to the 
Bar in 1900, was knighted in 1937, and was elected Treasurer 
of the Middle Temple in 1945. 


A Neighbour’s Visits 


Two great neighbour democracies joined, on the occasion 
of the recent visit of the French President to the King, in a 
demonstration of the solidarity of their friendship and also of 
their loyalty to the principles of free government which form 
the foundation of the public and private lives of their citizens. 
A new demonstration of the friendship between their great 
democratic institutions, the courts of justice, took place this 
week on the occasion of the visit of the PREMIER PRESIDENT 
of the Cour de Cassation and Mme. MoONGIBEAUX, returning 
the visit which the Lorp Cuter JusTICE and LorD GREENE, 
then Master of the Rolls, paid to that court in October, 1948. 
The President visited the Law Courts on Monday. After 
visiting the Central Criminal Court on Tuesday the President 
and Mme. Mongibeaux lunched with the President and Council 
of The Law Society. The Government gave a reception in 
their honour in the evening. 


Central Land Board: Register of Dealings in Land 

THE Minister of Town and Country Planning has recently 

made the Central Land Board (Register of Dealings in Land) 

Regulations, 1950, under s. 43 (6) of the Town and Country 

Planning Act, 1947. The regulations require the Board to 
12 


CONTENTS 


CURRENT TOPICS: 
Mr. Justice Lewis ; 
Sir Joshua Scholefield, K.C. 
A Neighbour’s Visits so ah ae 
Central Land Board: Register of Dealings 
in Land _ a ig x 5% 
Adoption of Children: Amendment of the 


New High Court Rules cre ; 
Lawyers in Local Government and National- 
ised Industries .. a as a se 
Recent Decisions .. 
ESTATE DUTY: SURRENDER OF LIFE 
INTEREST Ys ais ts ae - 
COSTS : 
Security—II 
A CONVEYANCER’S DIARY : 
Rights in the Nature of Easements 


LANDLORD AND TENANT NOTEBOOK : 
Dilapidations : The Maximum re 
Intention to Demolish 
HERE AND THERE .. 
BOOKS RECEIVED 


NOTES OF CASES: 
Border Rural District Council v. Roberts 
(Water: Claim to Preferential Rate) 
Forrow v. Bryan 
(Motor Insurance: ‘ Paid Driver ’’) 


Goldsack v. Shore 
(Claim to Possession of Agricultural 
Land: Jurisdiction) me 5 


Gower v. Gower " 
(Adultery : Standard of Proof) .. 


Hall, deceased, In re 
(Probate: Number of Administrators) 


Harries and Others v. Ashford and Others 
(Procedure: Omission of Claim) 


Howlett, deceased, In re 
(Administrator Pendente Lite : 
Remuneration) Ae me 
Mudge v. Mudge and Honeysett 
(Divorce: Adultery: Connivance) 


Redpath v. Redpath 
(Adultery : Wife’s Plea of Rape: Burden 
of Proof) a ve an a 
Sechiari, In re; Argenti v. Sechiari 
(Company: Capital Profits Dividend: 
Capital or Income under a Will) 


Underhill v. Minister of Food 
(Crown Proceedings: Interim Declara- 
tion of Right) oh vr ee 


SURVEY OF THE WEEK: 
House of Lords 
House of Commons 
Statutory Instruments 


NOTES AND NEWS... 
SOCIETIES 
OBITUARY 


194 


196 
196 
197 


197 
198 
198 


LAW LiURARY 








184 THE 


keep a register of land acquired, whether by agreement or 
compulsorily, and disposed of by them. The register is to be 
kept at the Board’s headquarters, where it will be open to 
public inspection for a fee of 1s. for each inspection of the 
particulars relating to any one acquisition of land by the 
Board and any disposal of that land. Copies of entries 
relating to land in Wales will be available for inspection at 
a similar fee at the offices of the Board in Wales ; copies of 
entries relating to land in England will be similarly available 
at the regional office of the Board covering the area in which 
the land in question is situate. The register will include a 
description of the land acquired, sufficient to enable it to be 
identified, and a note of the price at which the Board purchase 
it and at which they have sold it if they no longer own it. 
The register is not one in which solicitors will ordinarily be 
interested in searching and, in particular, it will give no 
warning as to whether the Board are negotiating to buy, 
or are contemplating a compulsory purchase order for, 
a particular piece of land, as it relates only to land acquired ; 
it will not even disclose whether the Board have made a 
compulsory purchase order for any piece of land, or had 
such an order confirmed, until after the land has become 
vested in the Board, when the title of the confirming order 
will be inserted. To search in it will not, therefore, be a 
normal precaution for a purchaser’s solicitor. Its principal 
interest will probably be the guide which it will give to the 
prices at which the Board are buying and selling land in 
any area. 


Adoption of Children: Amendment of the New 
High Court Rules 

WHEN the Adoption of Children Act, 1949, came into force 
at the beginning of this year, the LorD CHANCELLOR, as the 
appropriate rule-making authority, took occasion to unify the 
procedure in the various courts which have jurisdiction to 
make adoption orders. The High Court, the county court 
and the juvenile court formerly displayed in their codes of 
procedure much perplexing diversity in achieving an exactly 
similar result. One comment that was heard when new sets 
of rules for all three tribunals were promulgated was that the 
standard adopted seemed to have been that of the ‘‘ lowest ”’ 
tribunal—the court of summary jurisdiction, which was 
perhaps natural since it had by far the greatest volume of 
adoption business. That the process of unification went 
perhaps farther than was desirable seems to be implicit in the 
issue on the 13th March of some amendments to the 1950 
High Court Rules (S.I. 1950 No. 346/L.6, operative from the 
20th March). These delete the prescribed forms of adoption 
and interim order in the High Court, thus presumably leaving 
applicable the ordinary Chancery procedure on drawing up an 
order made in chambers. The recitals in the forms of order 
originally prescribed certainly departed alarmingly from the 
familiar formule ‘‘ Upon hearing’’ and ‘‘ Upon reading.”’ 
Other minor amendments secure the absence of the formal 
title of the proceedings from the form of consent and from 
certain notices which the guardian ad litem is to give to 
certain persons who are not parties ; and the name by which 
the infant is to be described in the title of proceedings is to 
be that which he is to bear after the adoption. The notices 
are, irrespective of the title of the proceedings, to describe 
the child by his name as known to the addressee of the notice. 


Lawyers in Local Government and Nationalised 
Industries 
THE comparative position of barristers and solicitors with 
regard to employment in local government, nationalised 
industry and statutory corporation whole-time legal posts 
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has been discussed by the Society of Local Government 
Barristers and referred to the General Council of the Bar, 
according to the latter’s annual statement for 1949. Under the 
present rulings of the Council such barristers may appear in the 
county court and before magistrates as officers of their 
authority when the court will hear such officers, but are not 
allowed to wear counsel’s robes on such appearances. The 
result, it was stated, is apt to be that solicitors are preferred 
to barristers on appointments to such posts being made, 


because solicitors are entitled to appear “‘ gua solicitor,’’ which | 


allows more audience to them than if they appear as “ officers 
of the authority.’”’ The Council considered the matter and 
decided that the present ruling be retained, except in the 
courts of summary jurisdiction. In these, barrister officers 
may appear as counsel (robes not being worn). The Council 
also decided that in regard to such barristers it is not a breach 
of etiquette for those who hold appointments under local 
authorities to send requisitions, examine documents or attend 
completions in conveyancing matters, including transactions 
under the Land Registration Act, 1925, in the same manner 
as is done by other local authority officers. The normal 
provision in Acts setting up Government departments entitling 
barristers holding legal posts to do solicitors’ work has not 
been made in the nationalised industries and s. 77 of the 
Solicitors Act, 1932, applies to those so far constituted. 


Recent Decisions 


In Walter v. Eton Rural Council and Others, on 13th March 
(The Times, 14th March), the Lorp CHIEF JUSTICE dismissed 
an action claiming a declaration that the plaintiff was entitled 
to an annual superannuation allowance under the Local 
Government Superannuation Act, 1937, because the county 
council was the administrative authority under the Act, and 
was the proper authority to determine whether the employee 
had a right to be paid, subject to appeal to the Minister of 
Health. 


In E. v. E., on 15th March (The Times, 16th March), 
WILLMER, J., held, on an application by a wife to have a 
decree nisi made absolute, notwithstanding the lapse of a 
year since the making of the decree, that in such cases parties 
and their professional advisers were under a duty to make 
the fullest possible disclosure to the court of all material facts, 
and notice should be served on opposing parties or persons 
not parties to the suit of any allegations which might affect 
them. His lordship held that he had jurisdiction to 
pronounce a decree absolute, and expressed the hope that the 
rules would be revised at an early date to provide expressly 
as to the duties of parties in such cases. 


In Bishop v. Cunard White Star Line,on 17th March (The 
Times, 18th March), Hopson, J., held, on a motion on objection 
to a report by the Admiralty Registrar awarding damages in 
respect of the deaths of a man of nineteen years of age and 
his father, who lost their lives in a collision between ships, 
that when the assessment of damages had been delayed it 
was impossible to shut one’s eyes to what had actually 
happened by way of payment of pensions and sums of a like 
nature. Pensions were subject to variation in the light of 
awards given, but the present practice was set out in a letter 
from the Treasury Solicitor, which was before the registrar. 
That, in the case of a widow, was to disregard the first 10 per 
cent. of the award, or £50, whichever was the greater, and to 
convert the balance of the award into a notional annuity, 
which was deducted from the pension, but so that in certain 
cases the minimum pension was fixed at 30s. a week, and in 
others at 20s. a week. 
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ESTATE DUTY: SURRENDER OF LIFE INTEREST 


UNDER s. 43 of the Finance Act, 1940, estate duty is levied on 
settled property if a life tenant dies within five years after 
the surrender of his life interest, or at any time if a benefit was 
reserved. Attorney-General v. Sir J. M. St. Aubyn {1950} 
1 All E.R. 79, is the first case to be decided by the Court of 
Appeal under s. 43, and throws much light on the interpretation 
of this rather difficult section. 


The background of s. 43 

Section 43 is the culmination of a series of legislative 
provisions dealing with the surrender of life interests. Under 
the Act of 1894, there was no express provision on the subject. 
In A.-G. v. Beech {1899} A.C. 53, the Crown endeavoured 
to argue that a life interest was somehow kept alive, in spite 
of having been surrendered, and that the property ‘“ passed ”’ 
on the death of the life tenant; but this argument was 
rejected by the House of Lords. In A.-G. v. de Préville 
1900} 1 Q.B. 223, an alternative argument that a surrendered 
life interest was dutiable as a gift immer vivos was likewise 
rejected. Accordingly, s. 11 of the Act of 1900 was passed ; 
and under this section duty became leviable if a life interest 
was surrendered fo the reversioner within the statutory period 
for gifts inter vivos (twelve months at that time) or with the 
reservation of a benefit. The section did not overrule 
A.-G. v. Beech; the settled property still did not actually 
pass on the death of the life tenant, but by virtue of the section 
it was deemed to pass, notwithstanding the surrender. Under 
s. 11 it was held that the settled property was dutiable in full, 
though the surrender took place in return for full value in 
money or money’s worth (A.-G. v. Llewelyn '[1935] 1 K.B. 94). 
On the other hand s. 11 did not apply to the surrender of 
an annuity or rent-charge for life, because here, the court held, 
there was no reversioner in the proper sense of the word 
(A.-G. v. Lane Fox [1924] 2 K.B. 498). 

Important changes were made by the Finance Act, 1930. 
Section 35 brought into charge cases where the life tenant and 
reversioner jointly surrendered the settled property to a 
company. Section 39 overruled A.-G. v. Lane Fox and 
brought into charge cases where an annuity or rent-charge 
had been surrendered. 

For deaths on or after 27th June, 1940, all this legislation 
was swept away, and its place was taken, in a more com- 
prehensive form, by s. 43 of the Finance Act, 1940. No 
significant change has since taken place except that, as for 
gifts inter vivos, the statutory period was extended from three 
years to five by the Finance Act, 1946. 


What interests are within s. 43 

Section 43 applies to all “interests limited to cease on a 
death.”’ By s. 58 (6), this includes cases where, in the 
alternative, the interest may come to an end on some other 
event than death (such as forfeiture on bankruptcy or 
remarriage) or on the expiration of a fixed period. 

However, the effect of s. 43 (1) is that the section does not 
apply where the interest is limited until death or the expiration 
of a fixed period (whichever is the earlier), and in fact the 
fixed period expires first. 

It is clear, at all events, that the section extends to 
rent-charges and other annuities charged on property, and to 
discretionary trusts during a life or lives, as well as to life 
interests in the proper sense of the term. 

An interest which has not yet fallen into possession is 
outside s. 43. 

In the paragraphs which follow the expression “life 
interest ” is used to include all interests within the scope 
of the section, 


What dispositions are within s. 43 

Section 43 takes effect whenever a life interest (in the sense 
explained above) “‘ has been disposed or has determined, 
whether by surrender, assurance, divesting, forfeiture or in 
any other manner.’’ These words are very wide; they are 
not limited, like the earlier legislation, to cases where the 
life tenant has made a disposition in favour of the reversioner, 
or where life tenant and reversioner have jointly made a 
disposition in favour of a company. 

In general, the section is brought into operation by any 
transaction which destroys the life interest before the death 
of the life tenant, and so prevents it from “‘ passing ” on that 
death. The only exceptions seem to be as follows :— 

(1) The section, by its express terms, does not apply 
if the interest terminates at the end of a fixed period. 

(2) It does not apply if the interest is disclaimed or 
otherwise disposed of before it becomes an interest in 
possession. 

(3) By revenue concession—which is also, no doubt, 
good law—it does not apply where the life tenant acquires 
the reversion. 

The disposition which brings s. 43 into operation must be a 
disposition which has the effect of destroying the life interest. 
This is one of the important points clarified by A.-G. v. 
Sir J. M. St. Aubyn, supra, where the Court of Appeal 
reversed a decision by Croom-Johnson, J., that it was sufficient 
if the life interest was destroyed by a later transaction. In 
the St. Aubyn case a life interest was assigned to a company 
in 1926. This, of course, would not affect liability to estate 
duty, as the settled property would still pass on the death 
of the life tenant. By an independent transaction in 1930, 
the life interest came into the hands of the reversioner and 
was thereupon extinguished. Croom-Johnson, J., held that 
the transfer in 1926 was the “ disposition ’’ to be considered 
under s. 43, but the Court of Appeal held that the disposition 
of 1930 was the one to be considered, as that disposition 
alone prevented the property from passing on the life tenant’s 
death. 


The charge to duty under s. 43 

The mechanism of s. 43 is quite simple. 

If, but for the disposition, the property would have passed 
on the death of the life tenant, then by s. 43 (1) (a) it is 
‘deemed ”’ to pass, in spite of the disposition. (On a partial 
surrender, the surrendered part is likewise deemed to pass.) 

It, but for the disposition, a “ slice ’’ of the property would 
have been deemed to pass, it is still deemed to pass: 
s. 43 (1) (6). This provides for the surrender of annuities. 

No reduction or exemption is allowed where the surrender 
or other disposition takes place for value. 


Exception : 
death 
Duty is not charged if the following conditions are satisfied 
(s. 43 (2)) :-— 
(1) That the disposition or determination took place at 
least five years before the life tenant’s death. 
(2) That bona fide possession and enjoyment were 
immediately assumed by the new owner. 
(3) That the person who “ had the interest ’’ before the 
disposition was excluded from possession, and from “ any 
benefit by contract or otherwise.”’ 
These conditions are the same as for gifts inter vivos. 

If, for some reason, possession or some other benefit was 
retained in the first instance, exemption is allowed if this was 
unconditionally abandoned at least five years before death. 


disposition without reservation five years before 
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The period is one year, not five, if the surrender or other 
disposition was made for charitable or public purposes. 


Intervention of a controlled company 

As is well known, the Finance Act, 1940, was largely 
concerned with legislating against the evasion of duty by 
means of controlled companies. Section 56 (2) deals with 
the case where such a company was concerned in a disposition 
or determination of a life interest under s. 43. This subsection 
is an obscure one, and a good deal of light has been thrown 
on its working by the St. Aubyn case. 

The intention of s. 56 seems to be to eliminate a controlled 
company as a juridical personality in certain transactions. 
The mechanism of s. 56 (2) is this : For the purpose of deciding 
whether the person who had the interest, betore it was 
determined, was entirely excluded from possession of the 
property, and from any reserved benefit, a controlled company 
involved in the transaction is deemed to hold all its assets on 
trust for its members. 

Clearly, the effect of this is that the reservation of a benefit 
in favour of a controlled company in which the life tenant 
is interested is the same thing as a direct reservation in 
favour of the life tenant. For instance, the Earl of Dovecote 
sells his life interest to his son, the next in succession to the 
estates, but stipulates for an annuity to be paid to the Dovecote 
Investment Co., in which the Earl holds shares (or perhaps 
debentures). This is a surrender with a reserved benefit, and 
the estates will be dutiable unless the annuity is cancelled 
at least five years before the Earl’s death. 

In St. Aubyn’s case, however, the Court of Appeal held 
that s. 56 (2) could operate in another way: that is, if the 
person who “ had the interest ’’ before the surrender happened 
to be a controlled company, then s. 56 (2) executes the “ use,” 


Costs 





We were dealing in our last article with the question of 
security for costs. Security will be ordered where the 
plaintiff in an action is resident permanently outside the 
jurisdiction of the English courts, with certain exceptions 
with which we have dealt, or where it can be shown 
conclusively that the plaintiff, although resident in the 
jurisdiction, is of doubtful financial stability. In some 
circumstances the defendant in the action, as we have seen, 
will be ordered to furnish security. 

The question of financial stability sometimes arises in the 
case of limited liability companies, but the likelihood of the 
company being unable to pay any costs awarded against it is 
a question of fact to be proved conclusively, and the mere 
circumstance that the company has issued a debenture charging 
all its assets, present and future, in respect of a debt will not, 
of itself, be sufficient to warrant an order for security 
(Universal Aircraft v. Hickey, an unreported decision of 
Morton, J., given on 4th May, 1943). In such a case it may 
very well be, of course, that the assets of the company are 
amply sufficient to meet the outstanding debt and also any 
costs which may be awarded. Power to order a limited 
company to furnish security for costs, where the company 
is a plaintiff in an action, is given to “any judge having 
jurisdiction in the matter” by s. 447 of the Companies Act, 
1948, and this, of course, will include a county court judge. 

An application for security is made to the court by way of 
summons, and it may be made at any time during the course 
ofthe action. If the application is made before the summons 
for directions, then it is made by way of ordinary summons 
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so to speak, and the members of the company stand in its 
shoes and are treated as the persons who “ had the interest.”’ 
This is important, because the reservation of a benefit by a 
person who “‘ had the interest ’’ renders the property dutiable 
without regard to the five-year time limit. 

A brief summary of the facts of the St. Aubyn case (which 
were complicated) should make this point clearer. 

In 1926 the life tenant sold his life interest to a controlled 
company. He received in return an annuity (obviously a 
reserved benefit). In 1929 a new company was substituted 
for the old one (this does not make any real difference). 

In 1930 the new company surrendered the life interest to 
the reversioner. As part of the transaction, the annuity 
to the former life tenant was guaranteed. At the date of 
the surrender, the former life tenant was the beneficial 
owner of all the shares in the new company. 

The Court of Appeal held that— 

(i) the disposition to be considered under s. 43 was the 
surrender in 1930 ; 

(ii) by virtue of s. 56 (2), the former life tenant “ had the 
interest ’’ betore the surrender ; 

(iii) the guaranteed annuity was a reserved benefit in 
his favour ; 

(iv) consequently the settled property was dutiable, 

though the life tenant did not die until 1942. 

The difficulty of the subject is illustrated by the fact that 
the Court of Appeal differed at almost every point from 
Croom-Johnson, J. 

It may be added that another St. Aubyn case of even greater 
complexity was decided by Croom-Johnson, J., about thie 
same time, but has not yet come before the Court of Appeal. 
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to a master in chambers. If it is made after the summons 
for directions, then it is made by way of application under 
that summons. Unless the facts are clear from the pleadings 
then the application will have to be supported by affidavit. 

Before taking out a summons for security the applicant’s 
solicitors should approach the other side by letter asking for 
security to be furnished, and the summons for security should 
only be issued when that request is either refused or ignored. 
Failure to apply to the opposite side by letter in the first 
place may result in the party applying for security being 
ordered to pay the costs of the application to the court. 

The application should include a request that the amount 
in which security is to be given and the mode of furnishing 
it be stated in the order, otherwise it will be necessary to 
make another application to the master for this purpose. 
The usual order is for the amount of the security ordered to 
be paid into court, but the master may in suitable cases 
order a bond to be furnished. This may, however, be varied 
by agreement between the parties, and in some cases it may 
be convenient for the security to rest on an undertaking given 
by the opposing solicitors, where they are content to give 
such an undertaking. 

As to the amount in which security will be ordered, this 
will depend entirely on the facts of the case. In ordinary 
commercial cases, unless exceptional circumstances can be 
shown, the usual order is for security in the sum of £75, but 
larger amounts will be ordered where the facts so warrant 
(see Merton v. Times Publishing Co., Ltd. (1931), 48 T.L.R. 34, 
where security in the sum of £1,000 was ultimately ordered). 








188 THE 


It is provided by R.S.C., Ord. 58, r. 15, that such deposit 
or other security for costs shall be given as may be directed 
by the Court of Appeal in respect of an appeal from the lower 
court to the Court of Appeal. The application, which is 
made by way of motion, notice of which must be served on 
the opposite party, should be made promptly after the appeal 
has been entered, and any unreasonable delay in making the 
application may result in the security being refused (see Grant 
v. Banque Franco-Egyptienne (1876), 1 C.P.D. 143). When 
granted the security will extend, of course, to past and future 
costs of the appeal (see Willé v. St. John (1910) 1 Ch. 701). 
Once again, the application for security should be made in the 
first place by letter addressed to the opposing party, and 
failure to make the application in this form in the first place 
may very well result in the party applying for security being 
ordered to pay the costs of the motion (see Stanland v. 
North-Eastern Steel Co. (1906), 12 T.L.R. 1). 

Unless the appellant gives notice that he intends to 
prosecute the appeal as a poor person then he cannot, in the 
majority of cases, resist an order for security merely on the 
ground that he is a poor person and is unable to furnish any 
security which may be ordered. The position of the respondent 
must be safeguarded, and the mere fact that the appellant has 
a legally arguable case on a point of law should not prejudice 
the respondent’s application for security (see Everett v. 
Islington Guardians |1923| W.N. 72) ; it would be inequitable 
for an appeal to proceed where the appellant had no assets 
against which the respondent could proceed in respect of his 
costs of the appeal if he succeeded (Whittaker v. Kershaw 
(1890), 44 Ch. D. 296). 

Although unusual, security for costs may be ordered in 
respect of an appeal on an interlocutory matter as, for 
example, where security was ordered on an appeal from the 
judge against an order as to security for costs in the lower 
court (see Willmott v. Irreehold House Property Co. {1885 
W.N. 65). Normally, however, security in the Court of 
Appeal will only be ordered in respect of an appeal from a final 
judgment of the lower court. 

Unless the appellant is resident out of the jurisdiction, the 
mere fact that he has failed to pay the taxed costs ordered 
against him in the court below will not, in itself, be sufficient 
to warrant an order for security in the Court of Appeal 
(see Hills v. London Passenger Transport Board (1937), 
81 Sot. J. 882). Indeed, failure to comply with a bankruptcy 
notice served by the judgment creditor was not regarded as 
sufficient evidence of financial instability to warrant the 
ordering of security in Smith v. Badham (1892), 66 L.T. 822. 
In that case, however, no step had been taken by the 
judgment creditor beyond the serving of a bankruptcy 
notice. 

From this it will be seen that the financial position of the 
appellant has got to be proved conclusively, and mere 
allegations of inability to meet his obligations, inferred simply 
from a refusal of the appellant to pay the debt and costs, 
or from his ignoring requests, will not be sufficient. The 
motion to the court must again be supported by affidavit 
evidence. 
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The amount in which security will be ordered in the Court 
of Appeal will again depend wholly on the facts of the 
particular case, and will be influenced by the length of the 
record which has to be examined and the probable amount 
of the counsel’s fees, based on the fees paid to counsel in the 
court below. An estimate will have to be made of the 
probable costs, and this figure used to obtain as large a sum 
as possible. It is unusual to obtain security in a sum equal 
to the whole amount of the anticipated costs. Indeed, 
Cotton, L.J., went as far as to state in the case of Aberdare v. 
Hankey (1888), 32 Sor. J. 644, that the court never ordered 
security to be given in such an amount as would cover the 
whole anticipated costs. In that case it was estimated that 
the costs would amount to £500 and security in the sum of 
£200 was ordered. It will all depend on a reasonable estimate 
being made of the probable costs, supported by tangible 
evidence. In Polini v. Gray (1879), 11 Ch. D. 741, security 
was ordered in as much as £1,500. 

In the county court the rules with regard to the provision 
of security for costs follow much the same lines as in High 
Court cases, and are based on similar principles. There are, 
however, a few distinctive features. Thus, if the plaintiff 
is a person ordinarily resident out of England or Wales then 
the question of security does not rest on an application being 
made, for by Ord. 3, r. 1, of the County Court Rules, 1936, 
a plaint or originating application shall not be issued wntil 
security for costs has been given to the satisfaction of the 
registrar. Note that security has to be given in this instance 
before the action is commenced ; and, moreover, it applies 
even if the plaintiff is resident in Scotland or Northern 
Ireland. The security has to be given to the satisfaction 
of the registrar, and it may then be given either by a deposit 
of money, by bond, or by way of an undertaking by a solicitor, 
at the discretion of the registrar (see Ord. 48, r. 16). Even 
where the person is temporarily resident in England or Wales 
he may still be required to give security (see Ord. 3, r. 1 (2)). 

Similarly, where an action is transferred from the High 
Court to the county court and the plaintiff, or if only a 
counter-claim is transferred the defendant, does not reside 
in either England or Wales, then security will be given in 
accordance with Ord. 3, r. 1. 

On the other hand, where an action is commenced in the 
county court and the defendant objects to the case being 
tried in that court and requires it to be transferred to the 
High Court under s. 44 of the County Courts Act, 1934, then 
the defendant must give security to the satisfaction of the 
registrar in a sum to cover the claim and costs, but not 
exceeding £150. 

Again, where an action founded on tort is commenced in 
the High Court and the defendant shows that the plaintifi 
has no visible means of paying the defendant’s costs, should 
the verdict not be found for the plaintiff, then he may apply 
under s. 16 of the County Courts Act, 1934, to have the 
action transferred to the county court unless the plaintif 
gives security in an amount and in such manner as the court 
Note, in particular, that s. 46 applies 

J. L.R.R. 


or judge may direct. 
only to cases of tort. 





PATENTS ACT, 1949 
I, WittiAM ALLEN Viscount Jowirt, Lord High Chancellor 
of Great Britain, by virtue of section 85 (2) of the Patents Act, 
1949, and all other powers enabling me in this behalf, do hereby 
nominate and appoint the Honourable Mr. Justice Lloyd Jacob, 
a Judge of the High Court, to be the Appeal Tribunal constituted 
under the said section 85. 


Dated the 14th day of March, 1950. Jowrrtrt, C. 


REGISTERED DESIGNS ACT, 1949 

I, Wittiam ALLEN Viscount Jowitt, Lord High Chancellor 
of Great Britain, by virtue of section 28 (2) of the Registered 
Designs Act, 1949, and all other powers enabling me in this 
behalf, do hereby nominate and appoint the Honourable 
Mr. Justice Lloyd Jacob, a Judge of the High Court, to be the 
Appeal Tribunal constituted under the said section 28. 

Dated the 14th day of March, 1950. Jowirr, C. 
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RIGHTS IN THE NATURE OF EASEMENTS 


Wright v. Macadam (1949) 2 K.B. 744 has already provided 
material for comment in the pages of this journal (see the 
“ Landlord and Tenant Notebook ”’ at (1949), 93 Sov. J. 549). 
But when my learned colleague dealt with the case he did so 
generally, whereas I now wish to pick out one of the links 
in the chain of reasoning that made up the ratio decidendi, 
and emphasise that one aspect of the case, because it seems to 
me to clarify the possible consequences of a section of the 
property legislation to which too little regard is paid. 

The facts, very briefly, were that the defendant let part of 
her house to one of the plaintiffs, and during the currency of 
this original tenancy this plaintiff started to use a coal shed 
in the garden of the house, with the defendant’s permission, 
to store coals. In 1943 the defendant granted a new tenancy 
of the premises comprised in the original tenancy, with 
the addition of another room, to the plaintiff and her daughter, 
the other plaintiff. This tenancy was granted by a document 
under hand and was for a term of one year, and the document 
contained no reference to the coal shed. On the expiration 
of this tenancy the plaintiffs evidently held over, and after some 
time a dispute arose over the use of the coal shed, the defen- 
dant demanding an extra rent for it and the plaintiffs con- 
tending that the right to use the shed was included in their 
tenancy. Eventually this dispute was taken to the county 
court, where the deputy judge dismissed the plaintiffs’ 
action for a declaration that their tenancy included the right 
to use the shed, and damages for interference with that right, 
on the ground that the right claimed was merely a temporary 
licence, which might be withdrawn at any time. The Court 
of Appeal reversed this decision. , 

In outline, the ratio decidendi was as follows: s. 54 of the 
Law of Property Act, 1925, does not prevent a lease made by 
parol from taking effect at law if (as was the case here) the 
term does not exceed three years and it takes effect immediately 
in possession at a rack-rent, and the document of 1943 was, 
therefore, a valid lease. Section 205 (1) (ii) of the Act defines 
the expression “ conveyance ’’ to include, among other things, 
a lease, and the document of 1943 was, therefore, a ‘‘ con- 
veyance.’’ Section 62 of the Act, which applies to conveyances 
of land, applied therefore to the document of 1943, and the 
question for the determination of the court resolved itself 
into the one question whether the right to use the coal shed 
passed, in all the circumstances of this case, to the plaintiffs 
on the conveyance to them of the premises by the document 
of 1943. Nothing, it will thus be seen, turned on the 
relationship of the parties, which happened to be that 
of landlord and tenants: the point was the effect of a 
conveyance considered together with the general words 
‘upplied by s. 62. 

Section 62 (1), so far as material to an inquiry relating to 
the use of a coal shed, provides that a conveyance of land 
shall be deemed to include, and operate to convey, with the 
land, all liberties, privileges, easements, rights and advan- 
tages whatsoever, appertaining or reputed to appertain to the 
land or any part thereof, or at the time of the conveyance 
demised, occupied or enjoyed with the land or any part 
thereof. This is a very wide provision, and as Jenkins, L.J., 
pointed out, it was enough if the plaintiffs could bring the 
tight they claimed within the widest part of the provision, 
that is, if they could show that the right was at the time of 
the letting in 1943 demised, occupied or enjoyed with the 
part of the house let to them. 


There was no doubt about the actual enjoyment of the 
right by the plaintiffs at the material time, but it was contended 
on the defendant’s behalf that the plaintiffs’ use of the shed 
had been a matter of personal licence and precarious, and that 
such an arrangement would confer no such right upon them as 
to pass under s.62. This contention did not succeed, the court 
holding that for the purposes of that section it was not 
necessary for the right to be legally enforceable between the 
parties at the date of the conveyance, or to be enjoyed by the 
person setting up the claim as of right. The authority for 
the second part of this proposition is Jnternational* Tea 
Stores v. Hobbs {1903} 2 Ch. 165, where Sir George Farwell 
said in reference to the right claimed in that case, which was a 
right of way: “In all these cases the right of way must be 
licensed or unlicensed. If it is unlicensed it would be at least 
as cogent an argument to say: ‘ True, you went there, but 
it was precarious, because I could have sent a man to stop 
you or stopped you myself any day.’ If it is by licence, it 
is precarious, of course, in the sense that the licence, being 
ex hypothesi revocable, might be revoked at any time ; but if 
there be degrees of precariousness, the latter is less precarious 
than the former. But, in my opinion, precariousness has 
nothing to do with this sort of case, where a privilege which is 
by its nature known to the law . . . has been in fact 
enjoyed.” 

Here is the classic exposition both of the scope of the 
section and the limitation to which its language must be 
subject ; for it is not every right or privilege which will pass 
with its aid, but only a right which is known to the law. In 
the International Tea Stores case the right was a right of way, 
and as a full-blown easement there was no question of its 
fulfilling this test. In the present case it was accepted 
without discussion, at least in the judgment of Jenkins, L.J., 
who delivered the judgment of the court, that a right to use a 
coal shed for the purpose of storing coals for domestic use 
was a right or easement known to the law. There are plenty 
of analogous cases which can be cited to support this view, for 
example, Pye v. Mumford (1848), 11 Q.B. 666, where a right 
to dump muck and mix manure on a neighbour's land was 
held to be a good easement. The class of easements Is not 
closed, and new rights (such as the right to park a car on the 
land of another) may well be added to the list of established 
easements in the course of time. All these would pass on a 
conveyance by virtue of s. 62. 

It is therefore a matter for consideration, when a conveyance 
(whether it is an assurance of the freehold or some lesser 
disposition) is being prepared whether the full force of s. 62 
should not be mitigated, since the effect of this section is not 
only in effect to include rights of the kind that have been 
discussed in a conveyance, but actually to create rights, in the 
sense of legally enforceable rights between the parties, and to 
transform what was perhaps a revocable licence or permission 
into an enduring right. In the present case, up to the date of 
the tenancy agreement of 1943, the plaintiffs had no legally 
enforceable right in respect of the coal shed, since the use of 
the shed then enjoyed by them had not been a right enjoyed 
with the premises let to them at the time of the conveyance, 
i.e., the date of the original tenancy agreement. Once that 
agreement was superseded by another, s. 62 came into 
operation, and a friendly arrangement matured into a legal 


right. 
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DILAPIDATIONS 


THE MAXIMUM 

“DAMAGES for a breach of a covenant or agreement. . 
to leave or put premises in repair at the termination of a 
lease . . . shall in no case exceed the amount (if any) by 
which the value of the reversion... in the premises is 
diminished owing to the breach of such covenant or agreement 
as aforesaid...’ are the opening words of the Landlord 
and Tenant Act, 1927, s. 18 (1), with which Pt. II of that 
statute commences. The effect of this enactment has 
been misunderstood and exaggerated. We have all known 
good& to become scarce when price-controlled, and it looks 
as if some tenants had expected that the subsection cited 
would make dilapidations “‘ unobtainable.”’ 

In one of the first cases decided after the Act had come 
into force, Hanson v. Newman {1934| Ch. 298 (C.A.), the 
lease of a house, due to expire in 1938, had been forfeited 
for reasons of disrepair. The substantial question was whether 
the determination of the relationship before its time made 
any difference as regards damages, the tenant claiming to 
set off an amount representing the difference between the 
reversion as accelerated and its value as a reversion expectant 
on expiration in 1938. The master had, however, assessed 
damages “in accordance with the terms of s. 18 (1) of the 
Landlord and Tenant Act, 1927,’ not by reference to the 
cost of remedying the disrepair ; that is to say he had found 
the difference between the value of the property unrepaired 
and its value if put into a proper state of repair to be £500, 
but whether the cost of carrying out such work was gone 
into before him does not appear. Luxmoore, J., in a passage 
wholeheartedly approved by the Court of Appeal, said: 
“Under the law before the Landlord and Tenant Act, 1927, 
was passed, a landlord could recover by way of damage at 
the termination of his term the actual cost of executing the 
repairs required to fulfil the covenant. The Landlord and 
Tenant Act, 1927, has not changed the law in that respect ; all that 
it has done ts to impose a limit on the amount of those damages.” 

In Salisbury (Marquis) v. Gilmore [1942] 2 K.B. 38 (C.A.), 
the position was such that a surveyor called for the plaintiff 
admitted in cross-examination: “‘ You would get as much 
for the site [which was in Bond Street, London] as for the 
site with the building on it,” and this caused the Court of 
Appeal to disagree with a finding that the cost of making 
good was the same as the diminution in the value, and to 
hold that damages should be nominal in such a case. 

Portman v. Latta {1942) W.N. 97, concerned one of those 
large London residences for which, on the expiration of the 
twenty-one-years’ lease in 1940, no tenant of the pre-war 
type could be found, and Croom-Johnson, J., refused to 
apply the old cost-of-repairs test. 

More recently we had Landeau v. Marchbank {1949} 
2 All E.R. 175, a decision which was the subject-matter of 
this ‘‘ Notebook ”’ on 10th September last (93 Sor. J. 574). 
The property was a building which was about to be converted 
into flats, and though the master had found that repairs 
which would not be valueless would cost £148 5s. and 
assessed damages at that figure as being the diminution 
in the value of the reversion, Lynskey, J., gave judgment 
for the defendant on the ground that not one of the experts 
had attempted to quantify depreciation. I pointed out at 


the time that it might well be that the law of evidence rather 
than the law of landlord and tenant was illustrated by this 
decision, and that it could not be readily reconciled with a 





dictum of Lord Goddard, C.J., in james v. Hutton and 
J. Cook and Sons, Ltd. (1949), 93 Sor. J. 551. “‘ The fact 
that repairs are necessary is not in itself even prima facie 
evidence of damage to the value of the reversion” did seem 
unduly to dissociate the two, and a halt has now been called 
to the process by Jones v. Herxheimer (1950) 94 Sox J. 97 
(C.A.), in which an award of £36 damages, being the amount 


estimated as the cost of repairs to premises consisting of | 
five rooms in the plaintiff's house, was upheld, though no 


witness had mentioned depreciation of the reversion as 
such. The Court of Appeal pointed out that there was no 
question of site value, of change of user, or of conversion, 
and the amount found was what the plaintiff would have 
to spend in order to re-let his rooms. The test of damage 
to the reversion was, in fact, applied. 


INTENTION TO DEMOLISH 

Last week’s issue records (94 Sot. J. 179) the reversal, 
on one ground, of the decision in Cunliffe v. Goodman (1949), 
94 Sot. J. 65, which was the subject of the ‘‘ Notebook ” 
on 11th February (94 Sor. J. 90). 

The defendant in that case had resisted a claim for 
dilapidations, based partly on a covenant to reinstate, 
on the ground that the facts fell within Pt. II of the 
Landlord and Tenant Act, 1927, s. 18 (1), set out at the 
commencement of this article; the subsection concludes 
with “ . and in particular no damage shall be recovered 
for a breach of any such covenant or agreement to leave or 
put premises in repair at the termination of a lease, if it is 
shown that the premises, in whatever state of repair they 
might be, would at or shortly after the termination of the 
tenancy have been or be pulled down...” At first instance, 
Lord Goddard, C.J., held that the covenant to reinstate 
before him was, in effect, a covenant to leave in repair; 
the plaintiff did not dispute this on appeal. But the 
decision that the premises would at or shortly after 
the termination of the tenancy have been or be pulled 
down was based largely on the view that “if a person 
wants to do something, shows that he is trying to do it and 
is constantly giving directions for it to be done, then he 
‘intends’ to do it” and on an interpretation of documents 
which Cohen, L.J., after admitting that his mind had 
fluctuated in the process of reading them, held not to manifest 
more than a provisional intention. Asquith, L.J., subjected 
the term “intention” to a critical examination, observing 
that more than mere contemplation was demanded ;_ there 
must be a reasonable prospect that the party intending will 
be able to achieve his object by his own act or volition. 
Again, even if there were not a number of obstacles, but the 
party in question was feeling his way and reserving his 
decision until he had enough financial data to go on, the 
subsection could not apply. 

This judgment will undoubtedly prove useful. When 
writing about the decision at first instance on 11th February 
(94 Sor. J. 90), and respectfully criticising the proposition 
that hope and intention were the same thing, I remarked 
that while in fact the subsection never used the word 
“intend’”’ it was obvious that the intention must exist 
in somebody’s mind. The subsection does not use the word 
“decide” either, but Asquith, L.J.’s judgment has now 
shown us that decision may be an important element in 
the question whether its requirements have been fulfilled. 


R. B. 
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HERE AND THERE 


CUNEIFORM LAW REPORT 
Part of the trouble with a joke these days, especially a 
particularly fantastic joke, is that reality is always catching 
up with you. Well, the author of “ Legal Fictions,” those 
entertaining mythological law reports, had better look out. 
So far nobody has yet actually unearthed the authentic 
original record of, say, In re larbas’ and Dido’s Contract 
(1 L.F. 57), but it’s bound to happen any day now—like the 
discovery of the Minoan labyrinth and of the ashes of Troy 
that the wiseacres once dismissed as _ historical fictions. 
Anyhow the archeologists are getting ‘‘ warm,” as the 
children say, and their latest discovery is an authentic law 
report of 1850 B.c. We thought our Year Books were old, 
we may say, until we saw that cuneiform transcript. It 
makes Coke look positively streamlined and it seems as if 
Mr. C. G. Moran will have to write up a new chapter if he 
decides to tell us more about law reporting in a new edition 
of his ‘‘ Heralds of the Law.’’ Quite simply the discovery 
is this. At Nippur, in Iraq, there was lately unearthed a 
clay tablet inscribed with cuneiform characters which turned 
out to be the report of a murder trial. It seems that 3,800 
years ago three men assassinated a temple official. For some 
reason they afterwards decided to inform his wife, who 
proved worthy of their confidence and, instead of screaming 
for the police, decided to let bygones be bygones and held 
her tongue. 
MURDER TRIAL RECORD 

It is not apparently recorded how this breach of the peace 
of the sovereign lord King Ur-Ninurta, his crown and dignity, 
actually came to the notice of the authorities, but it did, and 
an order was thereupon made remitting the case from the 
capital city at Isin for trial at Nippur. There the appropriate 
tribunal, a sort of district court, was apparently the citizens’ 
assembly and there were nine prosecutors. As nobody has 
yet dug up an archeological Archbold we have no means of 
saying whether these gentlemen were witnesses or a sort of 
jury of accusation, rather like our own former grand juries, 
or whether, dreadful prospect, they all got in each other’s 
way fulfilling the functions of counsel. What we do know 
is that it was strongly argued for the prosecution that not 
only the actual murderers should be condemned, but that the 


widow also should be convicted as an accessory after the 
fact. (There was, it seems, no suggestion of a Bywaters 
and Mrs. Thompson element in the affair.) The lady 
apparently had the assistance of two counsel who raised what 
was then evidently a new point of law, and even after this 
considerable passage of time would still have an clement of 
freshness and novelty if argued in the Court of Criminal 
Appeal to-day. It was suggested that the deceased had 
failed to maintain his wife and that accordingly she was 
absolved from.the obligation of reporting his death to the 
authorities. It sounds like a point that might well have given 
the late Sir Edward Marshall Hall scope for a fine clash of 
Old Bailey oratory (if all we hear about his methods is true) 
and perhaps some strongly feministic counsel might like to 
try it out one day if occasion arises. Anyhow the 
lady got away with it at Nippur and left the court an acquitted 
woman, free, no doubt, to dictate her cuneiform memoirs 
to whatever newsvending organisations operated at that 
time and place. The actual murderers were executed in 
front of their victim’s accustomed seat, according to a practice 
still current in the days of our own public executions when 
particularly notorious offenders were hanged near the scene 
of their crimes. 
POCKET EDITION 

WELL, there’s your first law report, all inscribed on a clay 
tablet 2 in. by 4 in., smaller than an average prayer-book 
and a lot smaller than the “ Times Law Reports” in their 
conveniently reduced dimensions. At that rate the citation 
of authorities in the ancient world cannot have been quite 
as onerous a matter for counsel’s clerk as one might otherwise 
have imagined and dropping a brick in court would not cause 
a major commotion. Perhaps that had occurred in the case 
of this actual tablet, for one corner of it was missing and was 
eventually found among some fragments dug up forty years 
ago. Anyhow the report contains the germ of a story that 
could easily be transcribed into modern terms and even 
expanded into a psychological novel. For “ temple official ”’ 
read cathedral canon and you could have some queer scenes 
from clerical life ; stir in a little Trollope and a little Hardy 
and finish off with a great trial scene at the assizes. I think 
it might go. RICHARD ROE, 
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NOTES OF CASES 


COURT OF APPEAL 


CLAIM TO POSSESSION OF AGRICULTURAL 
LAND: JURISDICTION 


Goldsack v. Shore 


Evershed, M.R., Somervell and Jenkins, L.JJ. 
19th January, 1950 


Appeal from Mold County Court. 


The plaintiff, the owner of land, brought an action claiming 
possession of it from the defendant, who, it was alleged, 
was in occupation of it, for the purpose of grazing his sheep, 
under an oral licence or tenancy at will granted without 
valuable consideration which had _ been determined. 
The defendant pleaded that he was in occupation under 
an agreement subject to the operation of s. 2 (1) of the 
Agricultural Holdings Act, 1923. The county court judge held 
that “agreement’’ in the subsection meant merely common 
consent to a transaction ; that, as there had been an agree- 
ment to grant a licence, the transaction was within the ambit 
of the subsection and outside his jurisdiction by virtue of 
s. 2 (2). Bys. 2 (1) of the Act of 1923, “.. . where under 
any agreement made... after 1st March, 1948, any land is 
let to a person for use as agricultural land for an interest less 
than a tenancy from year to year, or a person is granted a 
licence to occupy land ’’ for that use “and .. . if his interest 
were a tenancy from year to year he would in respect of that 
land be the tenant of an agricultural holding, then, unless the 
letting or grant was approved by the Minister before the 
agreement was entered into, the agreement shall take effect . . . 
as if it were an agreement for the letting of the land for a 
tenancy from year to year....’’ By subs. (2), “‘ Any dispute 
arising as to the operation of ”’ s. 1 (1) “in relation to any 
agreement shall be determined by arbitration under this 
Act.”’ 

EVERSHED, M.R., said that “ agreement ”’ in s. 2 (1) meant 
a contract enforceable in law, that is to say, a contract 
supported by valuable consideration moving from the grantee 
to the grantor. A mere licence to occupy land could not 
amount to an agreement within the meaning of the section, 
even if the right so granted were to exclusive occupation. 
Accordingly, the transaction here was not an “‘ agreement ”’ 
to which s. 2 had any application. The court clearly had 
jurisdiction to decide whether a given transaction was within 
s.1 (1). If it were, then disputes arising as to the operation 
on it of the subsection would be for an arbitrator under the 
Act ; whereas, if it were not within the subsection, the 
court had jurisdiction to determine any dispute arising 
out of it. The case must be remitted to the county court 
judge for him to ascertain the facts necessary to a determina- 
tion of the question whether or not the transaction was an 
“agreement ”’ within s. 1 (1). 

SOMERVELL and JENKINS, L.JJ., agreed. 

APPEARANCES : Sutton, K.C., Russell Lawrence and Emlyn- 
Jones (Pritchard, Englefield & Co., for Mason & Moore Dutton, 
Chester); J. E. Jones (Lovell, Son & Pitfield, for Walker, 
Smith & Way, Mold). 

{Reported by R. C. Cacaurn, Esq., Barrister-at-Law.] 


Case remitted. 


WATER: CLAIM TO PREFERENTIAL RATE 
Border Rural District Council v. Roberts 
Evershed, M.R., Somervell, L.J., and Hodson, J. 
27th January, 1950 

Appeal from Carlisle County Court. 

The plaintiffs, Border Rural District Council, were the 
statutory suppliers of water to an area comprising thirty-seven 
parishes. The water came from two springs and four of the 
parishes received it from one of those springs. In considera- 
tion of the interest of the plaintiffs’ predecessors in title 


in that particular spring, s. 28 of the Carlisle Corporation 
(Water) Act, 1898, provided that the corporation must supply 
to those predecessors up to a specified maximum gallonage 
of water from the one spring daily. The supply was 
to be to all the seventeen parishes served by that council. 
Subsequently, that council obtained on terms very favourable 
to themselves a lease of a plot of land for a reservoir, a condi- 
tion of the lease being that they should serve exclusively to 
four named parishes from among the seventeen the free water 
from the one spring. The cost of leading that water to the 
boundaries of those four parishes was in 1908 charged upon 
the four parishes by the Local Government Board as a special 
expense under s. 229 of the Public Health Act, 1875. In 
consequence of the schemes of 1898 and 1908 the cost 
to the plaintiff council of supplying water to the four parishes 
in question, in one of which the defendant had three properties, 
was the relatively small one of maintaining pipes and 
apparatus. The council charged the defendant a water rate 
based on the net annual values of his properties respectively, 
but they charged only 2s. in the pound in the four parishes 
in question as compared with 2s. 6d. in the pound in the 
remaining thirty-three parishes receiving water from the 
other sources. The defendant refused to pay the water 
rate demanded, contending that he should be charged only 
on the basis of the maintenance costs alone referable to his 
and the other three parishes. Since the facts that the parishes 
were by the arrangements of 1898 and 1908 to have the 
water free and that they had themselves paid for the pipes 
and apparatus were sufficient to found a claim amounting to 
an enforceable equity that the plaintiff council should only 
charge a maintenance rate, the county court judge assessed 
the rate chargeable to the defendant on that basis at 74d. in 
the pound and adjudged him liable only to that extent. 
It was not disputed that, apart from the alleged equity, the 
council had statutory power to spread the total cost of supply- 
ing water over their area as they thought fit. 

Section 126 (1) of the Public Health Act, 1936, empowers a 
local authority supplying water to charge a water rate in 
respect of it and to fix a minimum charge applicable in all 
cases to premises supplied with water. 

By s. 126 (2) the authority may make separate agreements 
in respect of separate properties. 

By s. 40 of the Water Act, 1945, application may be made 
by a local authority or twenty or more persons supplied with 
water to the Minister of Health to make an order in respect 
of water rate. 

EVERSHED, M.R., said that, particularly in view of the 
remedy afforded by s. 40 of the Act of 1945, the defendant, 
as owner of the properties in one of the four parishes supplied 
with the free water, could not establish an enforceable equity 
compelling the plaintiff council to charge in respect of those 
parishes a differential rate based on maintenance costs 
only by reason of the arrangements of 1898 and 1908 and the 
special levy then made on the four parishes, the rate charged 
under s. 126 of the Act of 1936 being a matter within the 
discretion of the authority concerned. 

SOMERVELL, L.J., agreeing, said that s. 6 of the Rural 
Water Supplies and Sewerage Act, 1944, whereby “all 
expenses incurred . . . by a rural district council in connection 
with . . . a supply of water shall, in so far as they fall to be 
defrayed out of rates . . . be general expenses ’’ indicated that 
the policy of the Legislature was that in rural areas the costs 
of supplying water should be spread rather than fixed parish 
by parish. 

Hopson, J., agreed. Appeal dismissed. 

APPEARANCES: Eric Blain (Kinch & Richardson, for the 
Clerk to Border R.D.C.); C. E. Scholefield (Moodie, Randall 
ana Carr, for R. Milburn & Son, Brampton). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 
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PROCEDURE : OMISSION OF CLAIM 
Harries and Others v. Ashford and Others 
Asquith, L.J., and Roxburgh, J. 3rd February, 1950 

Appeal (by leave) from Streatfeild, J.; in chambers. 

The plaintiff and her husband were in a motor car owned 
by the second defendants and driven by their servant, the 
first defendant, when a collision with a vehicle belonging 
to the third defendants occurred, resulting in the death 
of the husband. On 7th August, 1945, a writ was issued 
by the wife and another woman as administratrices of the 
deceased and by the wife in her personal capacity. The 
administratrices claimed damages under the Fatal Accidents 
Acts and the Law Reform (Miscellaneous Provisions) Act, 
1934. The wife in her personal capacity claimed under 
the Fatal Accidents Acts and in respect of her own injuries. 
Letters of administration in the husband’s estate were only 
granted to the two women on 9th August, 1945. In the 
statement of claim delivered in November, 1946, the wife’s 
personal claim under the Fatal Accidents Acts was omitted. 
In December, 1949, the administratrices applied to the district 
registrar at Cardiff for leave to strike out the administratrices 
from the parties named as plaintiffs, since their claim on the 
writ was a nullity as letters of administration had not been 
granted when the writ was issued, and to make consequential 
amendments to the statement of claim including addition 
of the wife’s personal claim under the Fatal Accidents Acts 
which had been omitted. The registrar refused the applica- 
tion. Streatfeild, J., affirmed the refusal and the plaintiffs 
appealed. 

AsguiTH, L.J., said that Cargill v. Bowyer (1878), 10 Ch. D. 
502 (see per Fry, J., at p. 508), and Lewis & Lewis v. Durnford 
(1907), 24 T.L.R. 64 (see per Swinfen Eady, J., at p. 65), 
appeared to establish that, where a writ had two separate 
claims endorsed on it one of which did not subsequently 
appear in the statement of claim, either there was no power 
in the court to grant leave to amend the statement of claim 
by restoring the omitted claim or, at all events,-the discretion 
of the court ought not to be exercised in favour of permitting 
the amendment. In view of those authorities, the court’s 
proper course here was not to allow the amendment. If the 
court were not bound by authority, and had a discretion, 
he (his lordship) thought that leave to amend ought still 
to be refused because of the delay of three years between 
delivery of the statement of claim and the application to 
amend. Deletion of the administratrices from those named 
as plaintiffs and the consequential amendments would, 
however, be allowed. 

ROXBURGH, J., agreed. Appeal dismissed in part. 

APPEARANCES: Neil Lawson (Robertson, Martin & Co.) ; 
Edgedale, K.C., and Schapiro (William Charles Crocker) 
(first and second defendants) ; H.W. Springer (Clifford-Turner 
and Co., for Dahne & Thomas, Swansea). 

{Reported by R. C. CaLBurn, Esq., Barrister-at-Law.] 


ADULTERY: WIFE’S PLEA OF RAPE: 
BURDEN OF PROOF 


Redpath v. Redpath 


sucknill and Somervell, L.JJ., and Vaisey, J. 
28th February, 1950 

Appeal from Pilcher, J. 

The appellant sought a decree of divorce on the ground 
of his wife’s adultery with a named man. The act of sexual 
intercourse was admitted by the wife. It had occurred 
late one night when she was on her way home from her place of 
employment accompanied by the man concerned. She 
subsequently complained of having been raped. The man 
was charged with rape, but was acquitted. Pilcher, J., 
was of opinion that the burden of proving that the wife had 
consented to the intercourse was on the husband, found 
that the burden had not been discharged, and dismissed the 
petition. The husband appealed. 
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BUCKNILL, L.J., said that adultery was essentially a 
consensual act. Once the husband had established, as 
he had here, the fact of sexual intercourse, the burden shifted 
to the wife of proving that that intercourse had not been 
voluntary on her part. Adultery involved a state of mind, 
and the burden of proving that the wife was a consenting 
party to the act of intercourse would be almost impossible 
for a husband to discharge. The court was satisfied on 
the evidence that the wife had voluntarily committed adultery, 
aad the decree sought should be granted. 

SOMERVELL, L.J., and VAISEY, J., agreed. 

APPEARANCES: Bayne-Powell (G. E. C. 
Society, Services Divorce Department). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


ADULTERY: STANDARD OF PROOF 
Gower v. Gower 
Bucknill and Denning, L.JJ. 7th March, 1950 

Appeal from Barnard, J. 

In 1942, the respondent wife obtained a decree absolute 
against the appellant, her husband, and an order for her 
maintenance at the rate of £130 a year, less tax, was made 
against him. He now alleged that since the date of the dis- 
solution of marriage the wife had committed adultery with 
a named man, and he applied to the court to reduce the 
maintenance. Pilcher, J., directed that the issue whether the 
wife had committed adultery as alleged should first be tried. 
Barnard, J., found that the allegation had not been proved, 
and the husband now appealed. 

BUCKNILL, L.J., said that in his opinion the charge of 
adultery had been made out, and the appeal should be allowed. 

DENNING, L.J., agreeing, said that he thought the proper 
course in a case of the kind to be that the allegation of adultery 
and the question of the amount of maintenance to be awarded 
if the allegation were made out should both be before the same 
judge, and tried separately ; for the question of maintenance 
was not concluded by the finding of adultery, though that 
finding was one of the matters to be taken into account. 

The real reason why the judge had fallen into error might 
have been that he required an excessively high standard of 
proof. The Court of Appeal was not irrevocably committed 
to the view that a charge of adultery must be regarded as a 
criminal charge to be proved beyond all reasonable doubt. 
He could well understand the judge applying that standard 
because of what was said in Ginest v. Ginest |1948| P. 181 ; 
92 Sot. J. 140. But he would point ott several things in 
regard to that case. (1) It was not fully argued, because 
counsel conceded that the standard of proof of adultery 
was the same as in a criminal case. (2) The decision of the 
House of Lords in Mordaunt v. Moncreiffe (1874), L.kR. 2 H.L. 
Se. & D. 374 was not there cited. It was there decided that a 
suit for divorce for adultery is a civil and not a criminal 
matter and that the analogies and precedents of criminal law 
have no authority in the divorce courts. That struck at the 
root of Ginest v. Ginesi, supra, which appeared to have pro- 
ceeded on the supposed criminal or quasi-criminal character 
of adultery. (3) No reference was made to the statutory 
provision, which simply required the court, on a petition for 
divorce, to be “‘ satisfied on the evidence that the case for the 
petition has been proved.” That itself laid down a standard 
and put adultery on the same footing as cruelty, desertion 
or unsoundness of mind. (4) The High Court of Australia 
in Wright v. Wright, 77 C.L.R. 191, after full consideration, 
had declined to follow Ginest v. Ginesi, supra, and had held 
that, on a charge of adultery, the criminal standard of proof 
was not appropriate. (5) The Court of Appeal in Davis v. 
Davis {1949| W.N. 468; 94 Sor. J.81, held that the “criminal” 
standard of proof did not apply to cruelty. So far as the 
statute was concerned, no valid distinction could be drawn 
between the standard of proof of cruelty and of adultery ; 
nor did public policy require any such distinction (see 
66 L.Q.R., at pp. 35-38). Those matters might well be 


Appeal allowed. 
Dougherty, Law 
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sufficient to entitle the court to reconsider Ginesi v. Ginesi?, 
supra, if and when the occasion arose (see Young v. Bristol 
Aeroplane Co. 1944) K.B. at pp. 729-730). Appeal allowed. 

APPEARANCES: J. H. Crispin (Pengelly & Co.); P. M. 
O’Connor (Arthur Robson & Co.). 


{Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


CHANCERY DIVISION 


COMPANY: CAPITAL PROFITS DIVIDEND: 
CAPITAL OR INCOME UNDER A WILL 
In re Sechiari; Argenti v. Sechiari 
Romer, J. 7th February, 1950 

Adjourned summons. 

bv her will made in 1907, the testatrix gave her residuary 
estate to her trustees on trust for all her children in equal 
shaies, and directed the trustees to settle each child’s share 
on trust to pay the income to the child for life with remainder 
to that child’s issue. The testatrix, who died in February, 
1924, was survived by six children, and there were three 
grand-children. Among the assets constituting the residuary 
trust fund was a sum of £4,000 ordinary stock of Thomas 
Tiling, Ltd. That company, which was the owner of 
substantial holdings of shares in omnibus companies and of 
other interests in transport undertakings, sold all these 
interests to the British Transport Commission set up by the 
Transport Act, 1947, and received as consideration of the 
sale {24,800,000 3 per cent. Guaranteed British Transport 
stock valued at a price of 101 per cent. The company 
distributed £20,600,000 of the British Transport stock as a 
special capital profits dividend on its ordinary stock, and in 
pursuance of that distribution the trustees of the testatrix’s 
will received {20,000 British Transport stock. The question 
before the court was whether, for the purposes of the settle- 
ment contained in the testatrix’s will, the British Transport 
stock had to be treated as income or as an accretion to the 
capital of the residuary trust fund. 

ROMER, J., said that the principle which was decisive of 
the question was to be found in the judgment of the Judicial 
Committee of the Privy Council delivered by Lord Russell of 
Killowen in Hill v. Permanent Trustee Co. of New South Wales 

1930) A.C. 720, 730. Lord Russell enunciated in that 
judgment five principles directed to the position of beneficiaries 
of a settled trust fund that comprised shares in a company 
which distributed capital profits dividend. The second and 
third of these principles were that a payment to a share- 
holder otherwise than by an authorised reduction of capital 
could only be made by way of dividing profits and belonged 
prima facie to the person beneficially entitled to the income 
of the trust estate. This decision, although not strictly 
binding on the court, formulated the principles applied, 
both before and since, by the High Court, which were binding 
on him (the learned judge). The British Transport stock had, 
therefore, to be treated as income of the trust fund, but the 
declaration had to be limited to the construction of the will 
and had to be qualified by a provision resembling that in 
Hill v. Permanent Trustee Co. of New South Wales, supra, 
which preserved such rights as the remaindermen might 
claim to have. 

APPEARANCES: E. 1. Goulding, Wilfrid Hunt, Charles 
Russell, K.C., and Winterbotham (Janson, Cobb, Pearson & Co.). 


{Reported by Crive M. Scumitrruorr, Esq., Barrister-at-Law.] 


CROWN PROCEEDINGS : INTERIM DECLARATION 
OF RIGHT 
Underhill v. Minister of Food 
Romer, J. 21st February, 1950 

Motion. 

In January, 1950, the Minister of Food announced in the 
Press that as from 26th February, 1950, the statutory 
instruments regulating the rationing of chocolate and sugar 
confectionery would be extended to sweets manufactured 
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from unallocated materials. The plaintiffs, who were 
manufacturers of so-called unrationed sweets, issued a wiit 
against the Minister and moved for a declaration that, 
pending trial or further order, the Minister was not entitled to 
put into operation the proposed extension of the rationing 
scheme or further to publish his intention to do so. 


RoMER, J., said that the form of relief which could be 
granted by the court in proceedings against the Crown had to 
be in accordance with s. 21 of the Crown Proceedings Act, 
1947. Subsection (1) (a) of that section made it clear that 
the court could not grant an injunction against the Crown, 
and the court had no jurisdiction to grant an interim 
declaration of rights. 

APPEARANCES: Beyfus, K.C., and Sebag Shaw (Theodore 
Goddard & Co.) ; Hon. Denys Buckley (Treasury Solicitor). 

[Reported by Cirive M. Scumirruorr, Esq., Barrister-at-Law.} 
KING’S BENCH DIVISION 
DIVISIONAL COURT 
MOTOR INSURANCE: “ PAID DRIVER” 
Forrow v. Bryan 
Lord Goddard, C.J., Byrne and Morris, JJ. 
24th January, 1950 

Case stated by Essex Quarter Sessions. 

The defendant was charged with permitting a motor 
lorry to be used on a road when there was not in force in 
relation to that use a policy of insurance in respect of third 
party risks complying with the requirements of Pt. II of 
the Road Traffic Act, 1930. The justices convicted him 
and he appealed to quarter sessions. He was the owner 
of the lorry, and carried on business as a haulage contractor. 
On 24th March, 1949, he contracted to carry goods belonging 
to one Platt for £8, which transport constituted one full day's 
work. On that day the defendant was unable to drive 
his lorry, and he agreed with Platt that it should be driven 
by a lorry driver in Platt’s regular employ, and that the 
wages of the driver and the price of petrol bought should 
be credited to Platt. On the same day, with the permission 
of the defendant, Platt’s driver drove the lorry. On the 
final settlement of account between defendant and _ Platt 
credit was given to the latter for £2 5s. 10d. in respect of 
the wages paid by him to the driver for that day and for 
petrol bought. The balance, £5 14s. 2d., was duly paid by 
Platt to the defendant. The policy of insurance in operation 
in relation to the lorry was effective so long as the lorry was 
being driven by ‘‘ the owner or paid driver.’’ It was con- 
tended for the defendant that Platt’s driver was for that 
day the defendant’s paid driver and that the lorry was 
therefore being driven by the paid driver of the owner. 
Quarter sessions accepted that contention and allowed the 
appeal. The prosecutor now appealed to the Divisional 
Court. 

Lorp GopparD, C.J., said that it was contended for the 
prosecutor that, as the driver at the material time remained 
the general servant of Platt, he was not the defendant’s paid 
driver. He (his lordship) did not think that that was the 
true construction of the policy so far as the liability of the 
insurance company was concerned: if the company were 
liable under the policy then no offence had been committed. 
That portion of the insurance certificate which referred to the 
types of persons allowed to drive showed that the contrast 
was between the professional and the non-professional driver. 
The words “ owner or paid driver’’ were capable of two 
constructions: they might mean either “ the above-named 
proposer and the driver paid by him,”’ or “ the above-named 
proposer and a driver driving for him, his paid driver. 
He (his lordship) thought that quarter sessions were justified 
in holding that the latter construction was right : the insurance 
company would have been liable if there had been an accident 
because the driver was a paid driver and on that day he was 
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driving for the proposer. The defendant was covered by the 
policy and quarter sessions came to a correct decision in point 
of law. 
ByrNE and Morris, JJ., agreed. Appeal dismissed. 
APPEARANCES: Southall (Sharpe, Pritchard & Co., for 
A. Morgan, Chelmsford) ; Alwyn Bolton (Lewis Lloyd & Co.). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


ADMINISTRATOR PENDENTE LITE : 
REMUNERATION 
In re Howlett, deceased 
Ormerod, J. 27th January, 1950 

Summons (adjourned into court). 

The plaintiff in a probate action had propounded a will. 
The defendant, a son of the deceased, had opposed probate, 
alleging forgery and undue influence. The defendant 
abandoned those allegations, the action was dismissed, 
probate in solemn form was granted to the plaintiff, and the 
defendant was condemned in the costs of the action. In 
the course of the proceedings an administrator pendente lite 
was appointed, his remuneration being fixed by the registrar 
at five hundred guineas. When the plaintiff's bill was 
taxed it was sought to include the costs and remuneration of 
the administrator (which had in the meantime been taken by 
him out of the estate) and to require the detendant to pay the 
whole. The defendant submitted that he should be ordered 
to pay only an apportioned part of the administrator’s costs 
and remuneration. The registrar disallowed the objection 
and the defendant appealed. 

ORMEROD, J., said that it was clear that at least a proportion 
of the charges would never have been incurred if the defendant 
had not opposed probate of the will. But, if the adminis- 
trator pendente lite, who was a professional man, did necessary 
work which in any event had to be done by a professional 
man in the ordinary course of winding up the estate, there 
was no reason why the defendant should bear the whole 
burden anc the estate take the benefit of the- work. The 
matter would therefore be remitted to the registrar for him to 
determine what part, if any, of the administrator’s costs and 
remuneration could be attributed to the action of the defen- 
dant in opposing probate of the will, and to apportion them 
accordingly between the defendant and the estate. Appeal 
aliowed. 

APPEARANCES: K. Bruce Campbell (Warren & Warren) ; 
P, R. Hollins (Keene, Marsland & Co.). 

(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.} 

PROBATE: NUMBER OF ADMINISTRATORS 

In re Hall, deceased 
Willmer, J. 1st February, 1950 

Probate motion. 

William Samuel Hall died intestate leaving him surviving 
three brothers and two sisters, all of whom, except one brother, 
renounced their right to letters of administration. The 
deceased had entered into a deed of separation from his wife 
in 1905. She had gone to Canada with the child of the 
marriage, and nothing had been heard of either of them since 
1906 despite inquiries by the deceased so late as 1938. 
The brother applied to the court to decree under the authority 
of s. 162 of the Supreme Court of Judicature (Consolidation) 
Act, 1925, as amended by s. 9 of the Administration of 
Justice Act, 1928, that letters of administration of the estate 
of the deceased should be granted to him. By s. 160 of the 
Act of 1925: “ (1) . . . administration shall, if there is a 
minority or if a life interest arises under the will or intestacy, 
be granted either to a trust corporation, with or without an 
individual, or to not less than two individuals... .’’ 

WILLMER, J., said that this was clearly a proper case for 
a grant, but the question was whether that grant could be 
made to a single administrator, having regard to s. 160, for 
the estate exceeded £1,000, and there was no direct evidence 
whether the wife were alive or dead. A life interest therefore 
might be subsisting. It was argued first, that on the available 
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evidence there was sufficient material from which to conclude 
that the deceased’s wife was dead. There was not sufficient 
evidence so to find. Secondly, that the wording of the 
proviso to s. 162, as amended by s. 9 of the Act of 1928, 
gave the court jurisdiction. It had been held in Jn re White 
[1928] P. 75 that the court was not competent to dispense 
with the second administrator. In his (his lordship’s) view the 
position had not been altered by the amendment made in 1928 
to s. 162. He was not satisfied that, as a matter of con- 
struction, the new proviso to s. 162 was intended to enable the 
court to dispense with a second administrator in a case of 
this nature. Had the Legislature intended that it could 
so dispense, it would have been very easy for that intention 
to be made clear in the amending statute. The new proviso 
concerned the class of persons who were suitable for appoint- 
ment, and not the number of persons. Two administrators, 
therefore, should be appointed here. 

APPEARANCES: W. G. H. Cook (Blyth, Dutton, Wright and 
Bennett, for Jasper & Nicholson, Southampton). 

[Reported by R C. Catsurn, Esq., Barrister-at-Law.] 


DIVORCE: ADULTERY: CONNIVANCE 
Mudge v. Mudge and Honeysett 
Hodson, J. 7th February, 1950 

Defended petition for divorce. 

The husband petitioner, accompanied by detectives, 
followed his wife and the co-respondent without their know- 
ledge, kept watch on them and witnessed their commission 
of adultery without intervening. The wife pleaded that 
in those circumstances the husband had connived at her 
adultery. 

Hopson, J., said that to his mind the situation would have 
been exactly the same if the husband had not been there 
himself, but had merely sent agents to have his wife watched, 
he being a man who was suspicious of his wife’s chastity 
and who had reason to believe that she had committed 
adultery in the past. Whether he was present himself or 
whether he sent detectives, the question was whether, by 
simply doing nothing to stop his wife from committing 
adultery, he connived at her adultery. His lordship quoted 
from Lord Merriman’s judgment in Churchman v. Churchman 
[1945] P. 44, at p. 50, and from the passage in the judgment 
of Sir John Nicholl in Rogers v. Rogers (1830), 3 Hagg. Ecc. 57, 
at p. 59, where he referred to passive acquiescence, and said 
that that term might perhaps be misleading; if a man, without 
lulling into a sense of security the wife about whom he was 
suspicious, did nothing and watched her, he was not by any 
means necessarily guilty of passive acquiescence, with a 
corrupt intent within the meaning of Lord Merriman, P., 
in Churchman v. Churchman, supra. Here, the wife had not 
been in any sense lulled into a false sense of security, because 
she had no knowledge of her husband’s movements ;° and it 
made no difference whether the watching or the passivity 
was the watching or the passivity of the husband himself 
or that of his agents: quis facit per alium facit per se. His 
lordship referred to Pearl v. Pearl {1945} Ontario Rep. 720, 
and said that it did not follow, because the circumstances 
of particular cases might be more or less unattractive, that 
there was a variation in the standard of duty imposed by the 
law. The law did not always set such a high standard in the 
conduct of persons as might be set by ethical standards. 
To hold that a man was guilty of connivance who acted like 
the husband here, who watched his wife to see whether his 
suspicions were well founded, would mean rejecting in future 
the petitions of those who, if not doing the watching them- 
selves, had employed other people to do this kind of work for 
them. There was no ground for the allegation that the 
husband had either connived at or been an accessory to his 
wife’s adultery. Decree nist. 

APPEARANCES: Turner, K.C., and Van Oss (Gregory, 
Rowcliffe & Co., for Wood, McLellan & Williams, Chatham) ; 
Melford Stevenson, K.C., and A. Lyell and W. Scrivens (Isadore 
Goldman & Son, for E. A. Morling & Sons, Maidstone). 

(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 
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SURVEY OF THE WEEK 


HOUSE OF LORDS 
A. PROGREsS OF BILLS 
Read First Time :— 
Bath Extension Bill [H.L.] 
Carlisle Extension Bill [H.L.} 
Faculty of Homeopathy Bill [H.L.] 
German Potash Syndicate Loan Bill [H.L.} {14th March. 
Gun Barrel Proof Bill [H.L.} {14th March. 
Newfoundland (Consequential Provisions) Bill [H.L.] 
[15th March. 
To provide for repeals and amendments of enactments 
consequential on Newfoundland becoming part of Canada. 
Saint John’s Chapel Beverley Bill [H.L.} [14th March. 
Tees Conservancy Bill [H.L.]} {14th March. 
Wakefield Extension Bill [H.L.] (14th March. 
Wear Navigation and Sunderland Dock Bill [H.L.} 
[14th March. 


[14th March. 
(14th March. 
[14th March. 


Read Second Time :— 
City of London (Various Powers) Bill [H.L.} 
Dover Corporation Bill [H.L.| 
Dover Harbour Bill [H.L.) 
Gateshead and District Tramways Bill [H.L.| 


{14th March. 
[14th March. 
{15th March. 


{15th March. 
{15th March. 
[14th March. 
{15th March. 
{14th March. 
(14th March. 
[14th March. 
{14th March. 
[14th March. 
[15th March. 
[15th March. 


Gloucester Extension Bill [H.L.} 

Leyton Corporation Bill [H.L.] 

Mersey Docks and Harbour Board Bill [H.L.} 
Middlesex County Council Bill [H.L.} 
Norwich Extension Bill [H.L.} 

Plymouth Extension Bill [H.L.) 

Solicitors Bill [H.L.] 

Statute Law Revision Bill [H.L.] 

Tyne Improvement Bill [H.L.| 

Wisbech Corporation Bill [H.L.) 


B. DEBATES 


Moving the Second Reading of the Statute Law Revision 
Bill, the Lorp CHANCELLOR said that this was the second and 
last of the Statute Law Revision Bills necessary to enable the 
third edition of the Statutes Revised to be published. It was 
hoped to publish this edition in 1950, and it would comprise 
the statute law to the end of 1948. As a result of specific 
repeals by Statute Law Revision and other Acts, and omissions 
authorised by Statute Law Revision Acts and proposed by the 
present Bill, the text of the statutes to be contained in the 
third edition of Statutes Revised would be reduced from 45,000 
to 28,000 pages. Lorp Simon welcomed the Bill and paid 
tribute to those who had prepared it—a work which Members 
of Parliament in either House would never have been able to 
do for themselves. [14th March. 


Lorp SCHUSTER moved the Second Reading of the Solicitors 
Bill—a private member’s Bill. The Bill, he said, had the support 
of Lorp GREENE, whose absence owing to illness was regretted, 
and of the Lorp CuieFr Justice and the MASTER OF THE ROLLs. 
The Bill proposed to enable The Law Society, with the approval 
of two of the three great judges, to increase the annual fee for 
a practising certificate to a maximum of £5. He did not know 
whether it was proposed to raise the fee immediately to £5. 
The Law Society had been a constant counsellor and friend to 
every Government department, and the Bill would enable it 
to carry out the increasing duties imposed on it by statute. 
Furthermore, the Society watched over a young man from the 
moment he tried to enter the profession until the moment he 
ceased to practise. It had a duty to see that his accounts 
were kept in a certain way and that money which came into 
his hands on behalf of clients was handled in a particular way. 
Despite increased duties, especially in connection with solicitors’ 
accounts, the value of money had fallen and no further source 
of revenue had been opened up to The Law Society. 


Lorp JowitT said that, for what it was worth, he would 
lend such support to the Bill as he could. At the Bar he had 
had experience of many tribunals, and he had never come across 
a better tribunal than the Disciplinary Committee of The Law 
Society. If he had been a guilty person there was no tribunal 
which he would less rather have gone before, and had he been 
innocent there was no tribunal before which he would have 
gone with greater readiness. It behoved the House to support 
The Law Society in its reasonable claims. {14th March. 


C. QUESTIONS 

The Lorp CHANCELLOR stated that during the first nine 
months of 1948 711 offences of robbery with violence and armed 
robbery were known to the police ; during the first nine months 
of 1949—when corporal punishment was not available as a 
penalty—the figure was 597. Later figures were not yet available, 
but inquiries which had been made did not disclose any reason 
for thinking that the reasons which had led Parliament to enact 
the abolition of corporal punishment had_ been invalidated, 
Figures were not immediately available to show whether there 
had been a considerable increase in juvenile violent crime. 
The time was far too short for any safe conclusions to be based 
on statistics, but so far as one could base any conclusions on 
them, it would certainly lead one to suppose that the abolition 
of flogging had not had a bad effect on crime. [14th March. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read Second Time :— 


Bristol Corporation Bill [H.C.} [14th March. 
Diplomatic Privileges (Extension) Bill [H.C.] 
{17th March. 
Ipswich Dock Bill [H.C.} {14th March. 
Land Drainage (Surrey County Council (Hogsmill River 
Improvement) (Amendment)) Provisional Order Bill [H.C. 
[17th March. 
Lee Conservancy Catchment Board Bill [H.C.] 
[14th March. 
[14th March. 
(14th March. 
{15th March. 
{15th March. 
[14th March. 


Manchester Corporation Bill [H.C.} 
Manchester Ship Canal Bill [H.C.} 
Mid-Southern Utility Bill [H.C.} 
South Staffordshire Water Bill [H.C.] 
Towyn Trewan Common Bill [H.C.]} 


B. QUESTIONS 


Mr. JANNER asked the Attorney-General (1) whether he was 
aware that there was a continual increase in cases of hardship 
to small shopkeepers, tenants of offices and leaseholders on the 
termination of their tenancies; and whether he would take 
steps to obtain speedily a final report from the Leaseholds 
Committee ; (2) whether, pending the receipt of such final 
report, he would introduce legislation to deal with the hardships 
of tenants of business premises, referred to in the committee's 
interim report ? 

In reply, Sir HARTLEY SHAWCROSS said that the Government 
proposed deferring a decision upon the proposals in the interim 
report until they had had an opportunity of considering any 
recommendations which might be contained in the final report. 
This was now being drafted and the committee hoped to submit 
it soon. {13th March. 


Mr. Hector MCNEIL stated that it was proposed to introduce 
legislation during the present session to facilitate the reciprocal 
enforcement of orders for aliment and maintenance in Scotland 
and England. [14th March. 


Mr. Darton said that houses built by local councils were 
subject to development charge except where the land on which 
the houses were built was owned by the local authority on 
Ist July, 1948. {14th March. 


The PARLIAMENTARY SECRETARY TO THE ADMIRALTY 
(Mr. JAMES CALLAGHAN) stated that the first report of the Naval 
Court Martial Committee under the chairmanship of Mr. Justice 
PiLcHER had been presented on 21st February. It was now 
under consideration and would be published as soon as the 
Government were ready to announce their decision. 

[15th March. 


Mr. CHUTER EDE, in reply to a number of questions, said that 
the maximum penalty for robbery with violence was imprisonment 
for life, and, except for murder, substantial terms of imprisonment 
might be imposed by the courts for all other crimes involving 
violence. He did not agree that these crimes had increased 
in ferocity and audacity within the last month or so and thought 
that for certain purposes additional publicity had been given 
to these cases. The heavy penalties, if inflicted, were sufficient 
to deal with the matter. {16th March. 


Mr. CHUTER EDE stated that free pardons were granted in 4 
variety of circumstances, and a term of imprisonment was not 
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a condition precedent to the exercise of this prerogative. Not 
every case justified the making of an ex gratia payment out of 
public funds, but where such a payment was appropriate all 
relevant considerations—which varied widely from case to case— 
were taken into account. No money payment could make 
full reparation for a miscarriage of justice, but the principle 
underlying such payments was that the State should show 
its willingness to make reasonable reparation and, so far as it 
was possible, to square its account with the person wronged. 
{16th March. 


Mr. Wyatt asked the Home Secretary whether his attention 
had been drawn to the case of a Mrs. Kindred, who was put 
on probation in Birmingham on 27th January after the bench 
had been informed that she had agreed to be sterilised; and 
whether he would set up a committee to inquire into the 
desirability or otherwise of amending the law with regard to 
sterilisation. Mr. CHUTER EDE replied that he was informed 
that the court in deciding to put Mrs. Kindred on probation 
were not influenced by the information given to them that 
she was willing to be sterilised, and that they made no reference 
to it in pronouncing their decision. The general question of 
birth control had been considered by the Royal Commission 
on Population. The matter was highly controversial and 
involved very serious infringement of the liberty of the subject, 
and he was not prepared to introduce legislation legalising 
sterilisation in certain cases. {16th March. 


Mr. BEVAN stated that approval had so far been given for the 
payment by local authorities of thirteen improvement grants 
under Pt. II of the Housing Act, 1949. {16th March. 


STATUTORY INSTRUMENTS 


Abington—Lanark—Airdrie—Cumbernauld Trunk Road (Nether 
Abington Diversion) Order, 1950. (S.I. 1950 No. 321.) 

Adoption of Children (High Court) (Amendment) Rules, 1950 
(S.I. 1950 No. 346.) See ante, p. 184. 

Cheese (Amendment No. 3) Order, 1950. (S.I. 1950 No. 317.) 

Cinematograph Films (Quotas) Amendment Order, 1950. 

Draft Coal Mines (Certificates of Competency) General Regulations, 
1950. 

Control of Fngagement (Revocation) Order, 1950. (S.I. 1950 
No. 329.) ; 


Cornwall River Board Area Order, 1950. (S.I. 1950 No. 312.) 


County of Middlesex (Electoral Divisions) Order, 1950. (S.I. 1950 
No. 331.) 
County of Somerset (Electoral Divisions) Order, 1950. (S.I. 1950 


No. 307.) 
Detention of Prisoners (Scotland) Rules, 1949. 
Devon River Board Area Order, 1950. (S.I. 1950 No. 313.) 
Dyeing and Cleaning (Control) (Revocation) Order, 1950. 
(S.I. 1950 No. 338.) 
East Sussex River Board Area Order, 1950. (S.I. 1950 No. 315.) 
Eggs (Great Britain and Northern Ireland) (Amendment) Order, 
1950. (S.I. 1950 No. 327.) 
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Eggs (Great Britain and Northern Ireland) (General Licence) 
Order, 1950. (S.I. 1950 No. 326.) 

Gas (Conversion Date) (No. 14) Order, 1950. (S.I. 1950 No. 310.) 

Jute Wages Council (Great Britain) Wages Regulation Order, 
1950. (S.I. 1950 No. 306.) 

Laundry (Control) (Revocation) Order, 1950. (S.I. 1950 No. 339.) 

London—Carlisle—Glasgow—Inverness Trunk Road (Crawford 
By-Pass and Other Diversions) Order, 1950. (S.I. 1950 
No. 322.) 

London Traffic (Prohibition of Waiting) (Beaconsfield) Regula- 
tions, 1950. (S.I. 1950 No, 332.) 

Meat (Maximum Retail Prices) 
(S.I. 1950 No. 319.) 

Meat (Maximum Retail Prices) (Northern Ireland) (Amendment) 
Order, 1950. (S.I. 1950 No. 318.) 

Motor Vehicles (Driving Licences) Regulations, 1950. (S.I. 1950 
No. 333.) 

Motor Vehicles (International Circulation) (Amendment) Regula- 
tions, 1950. (S.I. 1950 No. 334.) 

National Assistance (Exchequer Contributions) 
1950. (S.I. 1950 No. 316.) 

National Insurance (Claims and Payments) 
Regulations, 1950. (S.I. 1950 No, 297.) 

National Insurance (Contributions) Amendment Regulations, 
1950. (S.I. 1950 No. 330.) 

National Service (Part-Time 
(S.I. 1950 No. 308.) 

Newcastle-upon-Tyne—Edinburgh Trunk Road (Mossburnford 
and Small Cleuch Diversions) Order, 1950. (S.I. 1950 No. 323.) 

Perth—Aberdeen—Inverness Trunk Road (Glassaugh Bridge 
Diversion) Order, 1950. (S.I. 1950 No. 324.) 

Purchase Tax (No. 6) Order, 1950. (S.I. 1950 No. 290.) 

Road Vehicles and Drivers (Amendment) Order, 1950. (S.I. 1950 
No. 344.) 

Safeguarding of Industries (Exemption) (No. 3) Order, 1950. 
(S.I. 1950 No. 296.) 

Stopping up of Highways (London Airport) (No. 3) Order, 1949. 
(S.I. 1950 No. 320.) 

Superannuation (Control Service for Germany and Austria— 
Unestablished Civilian Service) (Amendment) Regulations, 
1950. (S.I. 1950 No. 343.) 

Draft Transferred Undertakings (Compensation to Employees) 
Regulations, 1950. 

Upholstery Cloth (Utility) (Amendment No. 4) Order, 1950. 
(S.I. 1950 No. 303.) 


(Amendment) Order, 1950. 


Regulations, 
Amendment 
1950. 


Service) Regulations, 








Utility Curtain Cloth (Amendment) Order, 1950. (S.I. 1950 
No. 300.) 
Utility Handkerchiefs (Marking and Manufacturers’ Prices) 


(Amendment No. 5) Order, 1950. (S.I. 1950 No. 301.) 
Utility Handkerchiefs (Maximum Prices) (Amendment No. 4) 
Order, 1950. (S.I. 1950 No. 302.) 


West Sussex River Board Area Order, 1950. (S.1. 1950 No. 314.) 


NOTES AND NEWS 


Honours and Appointments 

The Judge Coventry Prize, given annually to law students 
who show most proficiency on No. 4 Circuit, has been awarded 
to Mr. ARTHUR G. CoarTEs, of Preston. 

Mr. ALAN HaiaGu, of the town clerk’s department at Manchester, 
has been appointed assistant solicitor to Colne Corporation. 

Mr. P. C. SANDERS, of Stroud, has been appointed a clerk to 
the Cirencester justices. 

Mr. L. H. SHARPE, deputy clerk to Bromley justices, has been 
appointed clerk to the Gravesend justices. 





Personal Notes 
Mr. W. H. R. Jones, solicitor, of Chester, is to be captain of 
Cheshire county cricket team, like his father and his uncle before 
him, next season. He has also been selected to represent England 
at hockey in the match against Wales, to be played on 
25th March, at Bournemouth. 





Miscellaneous 
DOUBLE TAXATION—BURMA 
A double taxation agreement between the United Kingdom 


and Burma was signed in Rangoon on 13th March. The 
agreement, which is subject to ratification, provides for avoidance 
of double taxation on income and profits and is expressed to 
take effect from 6th April, 1948. The agreement is in general 
similar to those already made with the United States of America, 
Sweden, the Netherlands and certain Commonwealth countries. 





THE LAW SOCIETY’S FINAL EXAMINATION 
PRESCRIBED Books 


The Council have made an amendment to the Preliminary, 
Intermediate and Final Examination Regulations, altering as 
from 1st July, 1950, the prescribed book for paper (v!) (a) 
(‘‘ Conflict of Laws ’’) at the Final Examination. As from that 
date it is proposed to prescribe either ‘‘ Conflict of Laws,’’ by 
R. H. Graveson, LL.M., S.J.D., Ph.D. (Stevens & Sons and 
Sweet and Maxwell, Ltd.), or ‘“‘ A Text-Book of the English 
Conflict of Laws,’’ by Clive M. Schmitthoff, LL.M. (Sir Isaac 
Pitman and Sons, Ltd.). 

No questions will be set at any Final Examination after June 
next which it would not be possible to answer after reading either 
of the above works. 





THE 


SOCIETIES 
The annual dinner of the HupDDERSFIELD INCORPORATED 
Law Society was held on 14th March, at Whiteley’s Café, 
Huddersfield. The guests included the Mayor (Ald. D. J. 
Cartwright), the Chief Constable, His Honour Judge B. R. 
Rice-Jones, Dr. E. G. L. Walker and Mr. G. S. Charlesworth 
(County Court Registrar). 


On Monday, 13th March, the Unirep Law Society debated 
the motion ‘‘ That the right of appeal from the Commonwealth 
to the Judicial Committee of the Privy Council should be 
abolished.’”’ The motion was proposed by Mr. D. N. Keating, 
who attacked the continued existence of the Judicial Committee 
on the grounds of cost, delay and lack of knowledge of local 
law and custom. He also objected to a judicial tribunal existing 
and providing a constant source of political friction. Mr. H. M. 
Morrison opposed the motion and pointed out that the existence 
of the Judicial Committee was a necessary safeguard of the 
liberties of colonial subjects, danger to such jliberties arising 
in a number of cases from the incompetency of the judiciary. 
Other speakers were Messrs. Pratt, Garfitt, Hill, Burton, Cullen, 
Pritchard, Tarjan, Butcher, Bracewell, Maddocks and Oatham. 
The motion was carried on the casting vote of Mr. C. Hardinge 
Pritchard, who was in the chair. 


The Union Society oF LoNpDOoN, which meets in the Common 
Room, Gray’s Inn, at 8 p.m., announces the following subjects 
for debate: 29th March, joint debate with the Gray’s Inn 
Debating Society, “‘ That the Welfare State is sapping initiative ”’ 
(ladies will be welcome visitors at this meeting); 19th April, 
‘That the menace of Germany has not been removed ”’ ; 
26th April, ‘“‘ That the Government should continue their 
programme of nationalisation.” 


OBITUARY 


Mr. N. M. BOLSOVER 
Miles Bolsover, solicitor, of Stockton-on-Tees, 
He was admitted in 1902. 


Mr. Neville 
died recently, aged 69. 


Mr. F. H. BRIGHT 


Mr. Frederick Henry Bright, former town clerk of Maldon, 
clerk to the Maldon and Dengie Petty Sessional Court and 
clerk to the Witham Urban District Council, died on 7th March, 
aged 87. He was admitted in 1884. 


Mr. A. W. GOLDSWORTHY 


Mr. Augustus William Goldsworthy, solicitor, of Merthyr Tydfil, 
died on 4th March. He was admitted in 1909, and practised for 
some years in Canada, returning to Wales with the Canadian 
contingent in 1914. He was President of the Incorporated Law 
Society of Merthyr Tydfil and Aberdare in 1945, 


Mr. T. N. GRIMSHAW 


Mr. Thomas Nicholas Grimshaw, solicitor, town clerk of 
Wakefield from 1931 until his retirement ten years later, died 
recently, aged 72. , 

Mr. A. G. JONES 

Mr. Allen Glynne Jones, solicitor, of Holywell and London, 

died on 13th March, aged 75. 


Mr. A. A. 


Mr. Albert Arthur Lewis, 
9th March, aged 65. 


LEWIS 

solicitor, of Woodford, 
He was admitted in 1921. 

Mr. F. L. NICHOLLS 


Mr. Frank Leonard Nicholls, O.B.E., senior partner of Messrs. 
Merrils, Ede, Nicholls & Wilkinson, of Cardiff, died recently, 
aged 67. Admitted in 1906, he was for twelve years a member 
of the Glamorganshire County Council and became a member 
of the Cardiff Bench of Magistrates in 1935. 


Mr. G. M. PRICE 
Mr. George Meyrick Price, solicitor, of Tenby and Narberth, 
Pembrokeshire, died on 15th March. He was admitted in 1907. 
Mr. C. S. SHORTT 


Mr. Charles Septimus Shortt, solicitor, of Newcastle-on-Tyne, 
died recently, aged 78. He was admitted in 1896. 


died on 
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Mr. C. H. STOCKTON 
Mr. Charles Henry Stockton, solicitor, of Chester, died recently, 
aged 63. He was admitted in 1932. 


Mr. A. S. D. TORRENS 
Mr. Arthur Stanley Dormer Torrens, solicitor, of London, 
E.C.2, a Freeman of the City of London, died on 26th January, 
aged 49. He was admitted in 1926. 


Mr. E. E. UNSWORTH 
Mr. Ernest Edwin Unsworth, solicitor, of Morecambe, died on 
7th February, aged 76. He was admitted in 1900 and was clerk 
to Carnforth Urban District Council for many years. 


Mr. G. F. B. WACE 
Mr. Gaston Frederick Bayard Wace, solicitor, of Wisbech, 
a past president of the Cambridgeshire Law Society, died on 
2nd February, aged 60. He was admitted in 1913. 
Mr. S. WALKER 
Mr. Samson Walker, solicitor, of Keighley, died on 4th March, 
Admitted in 1922, he was town clerk of Keighley from 1928 
onwards. 
Mr. F. G. WILLIAMS 
Mr. Frederick George Williams, solicitor, 
recently, aged 95. He was admitted in 1898. 


of Ipswich, died 


PRINCIPAL ARTICLES APPEARING IN VOL. 94 


Adoption of Children Act, 1949 
Ag zency (Costs) 
Agreements with Clie ‘nts (Costs s) 
Allowances for Printing (Costs) : = 
Civil Right for Breach of Statutory Duty . ; 
Control and Nostalgia (Landlord and Tenant Note ‘book) 
Damages for Breach of Contract in Purchaser's Action (Conveyancer's ‘Diz ary) | 
Dealings in Furniture (Landlord and Tenant Notebook) ; 
Devolution and Control (Landlord and Tenant Notebook) 
Dilapidations during Term (Landlord and Tenant Notebook) _ . 
Dilapidations : Intention to Demolish (Landlord and Tenant Notebook) 
Dilapidations : The Maximum (Landlord and Tenant Notebook) 
Disbursements (Costs) ; . vi 
Dispositions of Property Dutiable as Gifts ( 
Disqualification and * * Special Reasons " 
Enjoyment of Way: Interruption by Tenant (Landlord and Tenant Note "book 
Estate Duty : Surre onde r of Life Interest ‘ 
Estimating the Amount (Costs) 
Exclusion from Control (Landlord and Tenant Note ‘book) 
Future Legacies and Intermediate Income (Conveyancer’s Diz ary) 
Grants of Administration Limited to Settled Land (Conveyancer’s Diz ry) 
Housing Act Orders (Landlord and Tenant Notebook) 
Intention to Demolish : Meaning of ** Repair” (L. andlord and Tenant Notebook) 
Interest (Costs) ‘ ; 
Land Tax (Taxation) 
Lay Advice and Advertising (E ditori: il) 
Local Government News 
London Law Society (Editorial) : ve 
Married Women (Maintenance) Act, 1949 
New Position of Adopted Children in relation to P rope rty Rights (Convey vancer’s s Di: ry) 
1949 (Conveyancer’s Diary) .. - aa os * oe 
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